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RECENT CASE NOTES 

Carriers — Validity of Regulation Requiring Claim for Personal Injuries 
to be Made by Passenger within Thirty Days. — The plaintiff while riding on 
a drover's pass was injured by the negligence of the defendant carrier. A clause 
in the contract of carriage provided that the carrier should be released from 
liability for injury to the plaintiff, unless he or his personal representative gave 
notice in writing within thirty days after the injury. The plaintiff, having failed 
to give notice within the time prescribed, sued for damages. Held, (three justices 
dissenting) that the regulation was reasonable, and that the failure to give notice 
within thirty days precluded a recovery. Gooch v. Oregon Short Line Ry. 
(1922) 42 Sup. Ct. 192. 

In the absence of a controlling statute, carriers are privileged to make regu- 
lations which are reasonable. Burge v. Georgia Ry. & Elec. Co. (1909) 133 
Ga. 423, 65 S. E. 879. The extent of the business and the difficulty of investigat- 
ing old claims make time limitations as to notice of claims reasonable. Georgia, 
Fla. & Ala. Ry. v. Blish Milling Co. (1915) 241 U. S. 190, 36 Sup. Ct. 541. Such 
notice is a condition precedent to the carrier's duty to pay damages. St Louis, 
7, M. & S. Ry. v. Starbird (1916) 243 U. S. 592, 37 Sup. Ct. 462. The Cummins 
Amendment to the Interstate Commerce Act provided that it should be unlawful, 
in case of damage to goods, for a common carrier to require notice to be given 
within a shorter period than ninety days. Act of March 4, 191 5 (38 Stat, at L. 
1196, 1 197), re-enacted in Act of Feb. 28, 1920 (41 Stat, at L. 456, 494). Con- 
gress, however, has made no provision for notice of claim in the case of personal 
injuries. A caretaker of live stock travelling on a drover's pass has the status 
of a passenger and can recover for an injury caused by the carrier's negligence. 
Ry. v. Loch-wood (1873, U. S.) 17 Wall. 357; Norfolk Southern Ry. v. Chatman 
(1917) 244 U. S. 276, 37 Sup. Ct. 499. The requirement in the instant case was 
held valid and unaffected by the Cummins Amendment because less time is 
needed for the notice of claims for personal injuries than is deemed proper for 
goods. A further reason given by the court was that a record is kept of goods, 
and not of passengers, and therefore, in the latter case, fraud would be common 
unless the period in which to present claims is more limited. It is submitted, 
however that it is unreasonable to make it more difficult to recover for injuries 
to the person than for injuries to goods. There seems to be less likelihood of 
fraudulent claims in the former than in the latter case. Goods are unpacked 
when out of the carrier's possession, while personal injuries usually occur in 
the presence of the agents of the carrier. Congress did not specifically provide 
for the situation involved in the instant case and it appears to be the first of its 
kind to come before the courts. It is to be expected that the railroads will 
immediately take advantage of this decision by printing a "thirty-day" limitation 
on their tickets. This result should be anticipated by a statutory prohibition of a 
shorter period than at least ninety days. 

Contracts — Auctions — Bid Received at Public Sale Operates as Offer. 

The Secretary of the Navy offered a yacht for sale to the highest bidder. Levin- 
son and Johnson submitted bids. Levinson's bid having been accepted as the 
highest, a bill of sale was delivered to him. Thereafter it was discovered that 
Johnson's bid, which had been mislaid, was actually the highest. Possession of 
the boat was never given to Levinson. The Secretary of the Navy filed a bill to 
determine the rights of the parties. Held, (one judge dissenting) that there was 
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no contract with Johnson. Levinson v. United States and Johnson (1922) 42 
Sup. Ct. 275. 

The tender of a bid by letter at a public sale has the same operative effect as 
the tender of a bid at a public auction. 1 Williston, Contracts (1920) sec. 31; 
see Boyle v. Adams (1892) 50 Minn. 255, 52 N. W. 860; Tyree v. Williams (1814, 
Ky.) 3 Bibb, 365; United States, ex rel. Goldberg, v. Meyer (1911) 37 App. 
D. C. 282; aff'd. (1913) 231 U. S. 218, 34 Sup. Ct. 84. An advertisement that 
the property will be sold at a public sale to the highest bidder is no more than 
an invitation to submit bids or offers. Freeman v. Poole (1915) 37 R. I. 489, 
93 Atl. 786; Anderson v. Wis. Cent. Ry. (1909) 107 Minn. 296, 120 N. W. 39; 
see United States, ex rel. Goldberg, v. Meyer, supra; Anson, Contract (Corbin's 
ed. 1919) sec. 64; 1 Williston, op. cit. sec. 31. Hence a bid may be withdrawn at 
any time before its acceptance, but when it is accepted a valid contract is created. 
Payne v. Cave (1789, K. B.) 3 T. R. 148; Hibernia Sav. Society v. Behunke 
(1898) 121 Calif. 339, 53 Pac. 812; George v. Pracheil (1912) 92 Neb. 81, 137 
N. W. 880. The auctioneer is privileged to reject the highest bid even though 
the advertisement states that it will be accepted. McPherson Bros. v. Okawagan 
County (1907) 45 Wash. 285, 88 Pac. 199; Anderson v. Wis. Cent. Ry., supra. 
It has been suggested that in such an auction the submission of the highest bid 
creates a contract. Langdell, Summary of the Law of Contracts (2d ed. 1880) 
sec. 19. This theory, however, has never been judicially accepted. See Freeman 
v. Poole, supra. An advertisement may be sufficiently explicit to constitute an 
offer. 1 Williston, op. cit. sec. 31 ; see So. Hetton Coal Co. v. Haswell Coal Co. 
[1898, C. A.] 1 Ch. 465. The theory has been advanced in England that the 
tender of the highest bid creates a collateral contract to accept the highest bid. 
See Warlow v. Harrison (1859, Exch.) 1 El. & El. 309; Harris v. Nickerson 
(1873) L. R. 8 Q. B. 286; Spencer v. Harding (1870) L. R.5 C. P. 561 ; Anson, 
op. cit. sec. 64. Even if such a contract existed, however, the bidder would 
merely have a right that a contract to sell be made with him. There would still 
not be a right to the property itself. Johnson's bid having operated merely as 
an unaccepted offer, the instant case seems sound. 

Jury — Right to Special Jury. — The plaintiff sued the defendant for libel con- 
tained in a newspaper article commenting on certain proceedings in the New 
Zealand University Senate. The defendant made application under the Juries 
Act for a special jury, alleging that expert knowledge of economic and political 
doctrines would be essential to an understanding of the matter in issue. Held, 
that the defendant was entitled to a special jury. Archer v. New Zealand Times 
Co. [1922, Sup. Ct.] N. Z. L. R. 90. 

One class of special jury, the "struck jury," existed at common law in cases 
where the issues were too complex for the ordinary freeholder. It was usually 
formed by both parties striking out names from a selected list. 3 Blackstone, 
Commentaries *357; Rex v. Edmonds (1821, K. B.) 4 Barn. & Aid. 471. This 
type of jury is granted in specified cases by statute in England and in many 
American jurisdictions. 1 Thompson, Trials (2d ed. 1912) sec. 7. It is permitted 
as a matter of right upon compliance with the statute. Lommen v. Minneapolis 
Gaslight Co. (1896) 65 Minn. 196, 68 N. W. 53; Brilliant Coal Co. v. Barton 
(1919) 203 Ala. 38, 81 So. 828. But it is sometimes allowed only in the discretion 
of the trial court. State v. Withrow (1896) 133 Mo. 500, 34 S. W. 245; Lemons 
v. Harris (1914) 115 Va. 809, 80 S. E. 740. Special juries of the kind in the 
instant case have been seldom authorized in the United States. The New York 
statute, however, provides for the granting of such a jury in cases where it 
appears to the court that the importance or intricacy of the case requires it. 
Laws, 1904, ch. 458. Coler v. Brooklyn Daily Eagle (1909) 133 App. Div. 300, 



